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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

HTRA B T GALIETOT SIS~

Revision application to Government of India:

(1) =ilT SeuTe o Aferfam, 1994 Y ey srqa ¥ aarg T raelt & ar & g 8y
SU-ERT o TIH TRAF 6 Aqd TS A el e, wika ae, Bt demer, e e,
=7l Wi, S{iee 17 7o, ¥6e AN, 75 Rewll: 110001 %1 &7 S =13y -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(F) I AT AT I F qrH o e THT GIWRE G o ST WIS AT o0 shiat § a7 By
HISNIR ¥ AL WUSTIR § HIW o SI1d Y AN H, m%ﬁmwmwwwa—gﬁ#rwﬁﬁ
T TRl TOSTIR & §T | 61 TThaT & SR 8.8l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a WarehQu Or'm torage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M) AR oo T YA FRY FoAT AR g (e 91 e @) [t B war qrer

In case of goods exported outside India export to Nepal or Bhuta:q, without
payment of duty.

(%) AT ST 6T SeTET o F AT & O7g ST S7E Hiee 917 7 7% § ofi I s s 59
&Y Q& e o e e, erdier & gy wTia o 99 9% a7 are ¥ fosy erfafiee (F2) 1998 gy
109 3R e g 1

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(2) e ST o (o) s, 2001 F Faw 9 % siwta AR w7 gerr sus § 9
sri%ﬂﬁﬁf,m%&r%ﬁaﬁ&rﬁfﬁ@ﬁﬂ?w%ﬁﬁﬁw@ﬂ%ﬂ@mﬁﬁaﬂ%&r#a‘r@rwﬁﬁ
& AT SR AreeT T ST AR Sw wrer @ 5 %7 qew N ¥ erta AT 35-3 3§ et ©r ¥
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the QIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ﬁﬁmmﬁm%m&aﬁﬁvwwwmﬁmwﬁm@?ﬁmmo#ﬁvwﬁ
ST IR STET §ToeHH G ATE & SATeT g7 ar 1000/ - ¥ i AT HiF STrY)

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

AT o, Her STTR o U AT % ardiehar =i F 9f srfter-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) &7 SoureT e siafRaw, 1944 6 67 35-81/35-3 ¥ seta-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Wﬁ%ﬁvﬁﬂ‘eﬁmw%wﬁaﬁa SATAT 3 AT F T 95, A s
I T HaATHR AT =TTy (fee) &t wfarm &l i, AGHITETS & 2nd AT, TgaTert
T, AT, FREANIR, AgHETETE-380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004,
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-
, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is
upto 5 Lac, 5 Lac to 50 Lac and ab/oy\é kS@:‘ﬂé'é';fe.specﬁvcly in the form of crossed bank

4 3 . G ":.'-'f""'\\'l "/\. . .
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place where the bench of any nominate public sector bank of the place where the bench
of the Tribunal is situated.

(3) ﬁwaﬁ:&rﬁaﬁqﬁmﬁmw@r&r@m%ﬁmwa?ra%r%%qﬁ?raﬁrwwﬁ?ﬁ
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) AT e ATETRET 1970 T9T SR i aqg -1 % ot Pt frg e s ardeT
mwm@rwﬁqﬁ%vﬁ%r&%a@rﬁﬁﬁmﬁwﬁw*&&%ﬁ@r‘oﬁrr—crrzrmwﬁ%
T AT =R |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) W@Tmﬂﬂmﬁﬁﬁaﬂwmmﬁaﬁﬁ@mwﬁommﬁhﬁmw%ﬁw
L7, HIT I o T FaATHe arfiefiar =manfarepeer (wrattafe) Faw, 1982 § AT &
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T 9Ih, Hesiler ST e U e, erefieftr =ranRienor () o iRy arde 3o
FdeAHT (Demand) T &€ (Penalty) HT 10% G& STHT AT SAfare 81 g, ATEFaw g 54T 10
FUE TqQ %’l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

T T Y7 AR I % ofetar, anfirer ST shter iy 7 (Duty Demanded)|
(1) € (Section) 11D ¥ aga Fetfa Ty
(2) foraT Terq e Hiee Fr i
(3) &Tae i< fFawt & few 6 ¥ qga 37 ol

ag A 5 St andier ¥ wger g ST ¥ T A erdfier arfrer @ % forg oF o e Rar
T gl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs. 10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) ~ amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = steer & 9 erfier ST % wwer STgh Qowh AT Yok AT 9% RraTRd &7 4 7 fw wTw
e % 10% AT X A gl Faet 708 fAarid &1 7 ave % 10% AT 9% i o7 gy £

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dis ite.”
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ORDER IN APPEAL

M/s. Dishman Carbogen Amcis Ltd., 100% EOU (earlier Dishman Pharmaceuticals &
Chemicals), S. No. 47, Village Lodariyal, Sanand, Ahmedabad (hereinafter referred to as
‘the appellant’) have filed following appeals against the Order-in-Originals (mentioned in
the table below) passed by the Assistant Commissioner, Central GST, Division-1V,
Ahmedabad North (hereinafter referred to as 't/e adjudicating authority). The appellant
were holding both Central Excise & Services Tax Registration.

Table-A
Sr.No. | Appeal No. | OIO No. & Date Refund  of | Interest
pre-deposit | Claimed
Sanctioned
01 129/2024 15/AC/Refund/2023-24/FRC 1,14,814/- 78,853/-
dated 14.08.2023
02 130/2024 16/AC/Refund/2023-24/FRC 441,462/- 2,59,434/-
dated 14.08.2023

2.2 Briefly stated the facts of the case are that the appellant preferred two appeals
before the then Commissioner (A), for which they made pre-deposits under Section 35F
of the CEA, 1944. However, these appeals were rejected. Aggrieved, the appellant went in
appeal before Hon'ble Ahmedabad Tribunal. Hon'ble CESTAT subsequently decided the
matter in favour of the appellant. Consequently, the appellant filed two claims seeking
refund of pre-deposits made under Section 35F of the CEA, 1944 alongwith interest. The
adjudicating authority vide the impugned orders sanctioned the refund of pre-deposit.
However, the interest was rejected on the findings that Section 35FF of the Central Excise
Act, as it stood prior to 06.08.2014, provides for payment of interest only if the pre-deposit
amount is not refunded within a period three months from the date of communication of
the order to the adjudicating authority. He observed that in the present case as the refund
was granted within three months from the date of communication of the order hence
liability to pay interest does not arise. Thus, interest on pre-deposit was not granted.

3. Being aggrieved with the impugned orders passed by the adjudicating authority,
the appellant have preferred the present appeals, on the grounds elaborated below;

> The appellant submits that they are eligible for interest on the pre-deposit amount
right from the date of payment of pre-deposit to date of impugned OIOs. It is a
settled law that once the claimant / assessee is eligible for refund of pre-deposit,
then for the period of delay, the claimant/assessee, is also eligible for interest @
6%, for the entire period of such delay. Therefore, it is prayed to kindly allow the
appeals with a direction to the lower authority to sanction the interest as calculated
above.

> The appellant has relied on following in support of their above argument;
o Para-26 of CBEC Circular No, 1053/2/2017-CX dated 10.03.2017
o Hasmukh Tobacco Products- 2023 (2) TMI 774 CESTAT AHM

4. Personal hearing in the appeals matter was held-en-03.05.2024 through virtual

mode. Shri R. Subramanya, Advocate appeared fg.r%e:b\;hél]’%a{ing on behalf of the
/ NG

. \
s 71
nowy
ATIN |
o X

= 5

»




F.No.GAPPL/COM/CEXP/129-130/2024

appellant. He informed that the refund has been granted but interest was not granted.
He relied on the judgment of Hasmukh Tobacco Products and requested to allow their
appeals.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the appeal memorandum as well as the submissions made at the time of personal
hearing and the documents available on record. The issue to be decided in the present
appeal is whether the appellant is eligible for interest on the refund of pre-deposit
granted by the adjudicating authority. The pre-deposit has been made in March, 2012
& October, 2013.

5.1 It is observed that the appellant has made the pre-deposit on March, 2012 and
October, 2013. Considering the period involved, Section 35FF of the Central Excise Act
(as was prevalent prior to 06:08.2014) has been reproduced hereunder for the ease of
reference:

“35FF. Where an amount deposited by the appellant in pursuance of an order passed
by the Commissioner (Appeals) or the Appellate Tribunal (hereinafter referred fo as
the appellate authority), under the first proviso to section 35F, Is required to be
refunded consequent upon the order of the appellate authority and such amount is
not refunded within three months from the date of communication of such order fo
the adjudicating authority, unless the operation of the order of the appellate authority
is stayed by a superior court or tribunal, there shall be paid to the appellant interest
at the rate specified in section 11BB after the expiry of three mon ths from the date of
communication of the order of the appellate authority, till the date of refund of such
amount.”

5.2 A plain reading of the aforesaid provision reflects that any amount deposited
pursuant to the order passed by any Authority is liable to be refunded within a period of
three months from the date, the order is set aside by the Appellate Authority and in case,
it is not so refunded within three months of the communication of the appellate order,
interest at the specified rate shall be payable on it for the delayed period after three
months.

5.3 The aforesaid provision of Section 35FF of the Act was amended by the Finance
Act (No. 25) of 2014 with effect from 06.08.2014 and it was provided that where any
amount deposited by the party under Section 35F of the Act is required to be refunded
consequent upon the order of the Appellate Authority, it will carry an interest at the
specified rate till the date of refund. It permits payment of interest at the specified rate
for the entire period, the amount remains deposited with the authority. However, the
aforesaid provision has been subjected to a proviso, which lays down that if any amount
has been deposited prior to the enforcement of the Finance Act No. 25 of 2014 i.e. before
06.08.2014, it shall continue to be governed' by the un-amended provision of Section 35FF
of the Act, which means that in cases of deposit made prior to 06.08.2014, interest would
be payable only if the amount is not refunded within a period of three months from the
date of communication of the appellate order.

Amended Section 35FF Post 6.8.2014 read as;

5
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such rate, not below five percent and not exceeding thirty-six percent per annum as Is for the time
being fixed by the Central Governmer, by notification in the Official Gazette, on such amount from
the date of payment of the amount till the date of refund of such amount. Provided that the amount
deposited under section 35F, prior fo the commencement of the Finance (No.2) Act, 2014 shall
continue to be governed by the provisions of Section 35 FF as it stood before the

commencement of the said Act.”

5.4 Inthe present case, the amount was deposited by the appellant on 06.03.2012 and
30.10.2013. The orders of hon'ble CESTAT passed on 03.08.2013 and 06.07.2023 were
communicated to the adjudicating authority on 08/10.08.2023 and consequent refund
was actually made on 14.08.2023. From the facts, 1 find that the refund has been
sanctioned within three months of the Tribunals order, hence, question of paying interest

does not arise.

5.5 However, it is observed that the appellant to claim interest has relied on Para-26
of CBEC Circular No, 1053/2/2017-CX dated 10.03.2017 & decision passed by CESTAT
Ahmedabad in the case of Hasmukh Tobacco Products- 2023 (2) TMI 774.

5.6 The CBIC circular states that;

“26. Refund of pr'e-(leposits : (i) Where the appeal is decided in favour of the party/assessee, he shall be
entitled to refund of the amount deposited along with the interest al the prescribed rate from the date of making
the deposit to the date of refund in terms of Section 35FF of the C entral Excise Act, 1944.

(i) Pre-deposit for filing appeal is not payment of duty. Hence, refund of pre-deposit need not be subjected to
the process of refund of duty under Section 11B of the Central Excise Act, 1944, Therefore, in all cases where
the appellate authority has decided the matter in favour of the appellant, refund with interest should be paid to
the appellant within 15 days of the receipt of the letter of the appellant seeking refund, irrespective of whether
order of the appellate authority is proposed to be challenged by the Department or not. ”

I find that the above circular was issued subsequent to the amendment in Section 35FF
introduced from 06.08.2014, hence such clarification cannot be applied to the present
case.

5.7 - Ifind that Hon'ble Delhi High Court in the case of Afcons Infrastructure Ltd Vs UOI
(2014) 49 taxman.com 79 (Delhi) at Para-5 has observed as under;

“5. A plain reading of the above provision would indicate that in case the refund,
consequent upon an appellate authorities order, is not made within three months from the
date of communication of such order to the adjudicating authority, unless the operation of
the order of the appellate authority is stayed by a Superior Court or Tribunal, it shall carry
interest at the rate specified in Section 11BB of the said Act after the expiry of the period of
three months from the date of communication of the order of the appellate authority, till the
date of actual refund. ”

5.8 Hence, the plain reading of the statutory provisions make it abundantly clear that
where the pre-deposit is made prior to 06.08.2014, the interest shall accrue after three
months from the date of communication of the order of appellate authority to the
adjudicating authority/concerned jurisdictional Commissioner, till the date of refund.

5.9 In the present case, I find that the refund was granted on 14.08.2023 i.e. within
three months from the date of Hon'ble Ahmedabad Tribunal Orders dated 06.07.2023 &
03.08.2023, passed in the case of the appellant. So, in terms @f;\S_;e—c?gJ;?\%SFF as it existed
prior to 06.08.2014, I find that the appellant has been grant@”a:re?ﬁﬁd\wifgj
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from the date of communication of CESTAT order. Hence, I do not find any infirmity in
the order of the adjudicating authority.

6. Accordingly, the impugned order is upheld.

7. 3rdieRal gaRT gof S 1§ Jrefier T fTeRT ST Al @ e Sirar g1

The appeals filed by the appellant stands disposed of in above terms.
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To, - _

M/s. Dishman Carbogen Amcis Ltd. (100% EOU) - Appellant
(Earlier Dishman Pharmaceuticals & Chemicals),

S. No. 47, Village Lodariyal, Sanand,

Ahmedabad

The Deputy/Assistant Commissioner - Respondent
CGST &: Central Excise,
Division-1V, Ahmedabad North

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2 The Commissioner, CGST, Ahmedabad North.
3 The Assistant Commissioner (System), CGST, Appeals, Ahmedabad.
(For uploading the OIA) '
L4 Guard File.







